
TOWN OF WEDDINGTON

SPECIAL BOARD OF ADJUSTMENT MEETING

THURSDAY, July 9, 2015- 7:00 PM

The Board of Adjustment of the Town of Weddington, North Carolina met in a Special Session in the Town Hall Council Chambers, 1924 Weddington Road, Weddington, NC 28104 on Thursday July 9, 2015 with Chairman Rob Dow presiding.

Present:
Chairman Rob Dow, Jennifer Romaine, Jim Vivian, Bruce Klink (Alternate B), John Giattino (Alternate A), Bill Brown Attorney, Assistant Zoning Administrator Kim Woods and Town Clerk Peggy Piontek
Absent:
Vice Chair Dorine Sharp, Town Planner Julian Burton
Visitors:
Joe Youannas, Jim Katsovdas, Yovannos Youvannas, Hy Nguyen, William Owens
Item No. 1 Open the Meeting.  Chairman Dow called the July 9, 2015 Special Board of Adjustment Meeting to order at 7:00 p.m.

Item No. 2 Determination of a Quorum.  There was a quorum.
Item No. 3 Zoning Variance request for the V6315 Cardinal Crest Subdivision property located at 5809 Hemby Road, Weddington, NC

Jim Vivian asked to be recused from the variance proceedings, as he has a financial interest in these proceedings.

John Giattino moved to recuse Jim Vivian from the Zoning Variance request.  Bruce Klink seconded the motion with votes recorded as follows:

AYES:  
Chairman Rob Dow, Jennifer Romaine, Bruce Klink and John Giattino
NAYS:  
None

Attorney Brown explained to the applicants that it takes 4 out of 5 votes for approval; but since Mr. Vivian has been recused a unanimous vote will be necessary and asked if the applicant wanted to continue the matter or proceed this evening.  The applicants choose to proceed.

Attorney Brown swore in all parties that are testifying. 

Assistant Zoning Administrator Kim Woods testified that the Town Planner Julian Burton was unable to attend this evening and she would be presenting for the Town.  She directed them to page 1 of their packet which is the memo from Mr. Burton in reference to the variance; page 2 is the Zoning Variance Application; page 3 is Section 58-58 of the Weddington Zoning Ordinance in reference to R-CD Zoning District, page 4 is Section 58-23 of the Weddington Zoning Ordinance for Planned Residential Development; page 5 is the Site plan for the Cardinal Crest major subdivision and page 6 is the context map and asked to introduce these documents as Town exhibits 1 through 6 into the record.    
Chairman Dow invited the applicant up to present his application and any other information they would like the Board to consider as evidence.  

Joe Youannas stated his name for the record and submitted applicant’s exhibits 1 through 4 which were preliminary sketch plans for the Cardinal Crest entrance.  Mr. Youannas explained that they would like to gate the community as per the plans presented as exhibits 1 through 4.  It’s his understanding that the minimum for a gated community is 35 acres and this subdivision is 22 acres, leaving them 13 acres short of what the zoning will permit.  This application is for the variance to allow them to gate the community and to make it approachable but exclusive enough in keeping with the Town’s unique environment; they feel it is very much in line with what the town would like to see.  Mr. Youannas went through their responses provided on the application, item by item.  The applicant’s responses read by the witness are in italics.  
(1)
Unnecessary hardship would result from the strict application of the ordinance. It is not necessary to demonstrate that, in the absence of the variance, no reasonable use can be made of the property. This shall be construed to mean: 

a.
The hardship results from the application of this chapter;

The hardship arises from limiting the gating of smaller developments. The distinct product we intend to offer (to successfully compete with the neighboring national builders) is reasonably expected to be in a “gated community.” The absence of a gate would deter potential buyers’ positive impression of this community and greatly hamper sales.

b.
The hardship results from the conditions that are peculiar to the property, such as location, size, or topography. (Hardships resulting from personal circumstances, as well as hardships resulting from conditions that are common to the neighborhood or the general public, may not be the basis for granting a variance.); and 

The hardship faced is specific to the fact that the aggregate size of our property is only +/- 22 acres. We believe gating this small community will provide homeowners with the privacy and improve the view sheds of the neighborhood from Hemby Road. 

c.
The hardship is not the result of actions taken by the applicant or the property owner. (The act of purchasing property with knowledge that circumstances exist that may justify the granting of a variance shall not be regarded as a self-created hardship.) 

That is a fact since it’s the local zoning ordinance that prohibits us.  We could not buy another 12-13 acres we’d be fine, so it’s not anything we’ve done to cause the hardship.  

 (2)
That the variance is in harmony with the general purpose and intent of this chapter and preserves its spirit. 

Gating this neighborhood will further preserve the view sheds of the open space. Homeowners would know HOA dues through standard due diligence process. The variance is indeed in harmony with the general purpose and spirit of the ordinance which allows for gating of similar subdivisions. For example, a 35-acre parcel (where a gate would be permissible under the current ordinance), after setbacks and common space requirements, etc. there may not be many more than the 15 homes we are building on our 22-acre site. Furthermore, the value of the homes we propose to build ($1M+) suggests that the buyers would a) not be concerned about the burden of added maintenance costs and b) expect the exclusivity of a gated community.

(3)
That in the granting of the variance, the public safety and welfare have been assured and substantial justice has been done. 

It is our opinion that the granting of this variance will enhance the property values thereby greatly enhancing the Town’s and County’s property tax basis and receipts. Not only will the value of our 15 homes be improved but homes in the adjoining neighborhoods will also enjoy improved property values (and higher tax basis for the Town) as a result of this variance.

(4)
That the reasons set forth in the application and the hearing justify the granting of a variance, and that the variance is a minimum one that will make possible the reasonable use of land or structures. 

Granting this variance seems to be minimum variance from the current ordinance and we believe the reasons set forth in this application justify the granting of a variance.
Chairman Dow inquired if the applicant had anything else he would like to point out on behalf of the request before the Board proceeds with any questions.
Mr. Youannas replied he feels he presented all the information in his application that it would improve the site and the value of the homes in this development as well as surrounding neighborhoods.  He does not believe the request is out of line the town is about gated communities, so they are in the right area; the only issue is the size of the acreage that we have that’s the issue.  
Ms. Romaine inquired if the applicant has any type of market analysis from an appraiser or real estate agent that works in the area showing the need to enhance the values with a gate versus no gate.  Mr. Youannas replied he didn’t have any numbers but to him if you take the same house and put it in a non-gated community there will be a difference in value. 

Mr. Giattino inquired if the main point of the application is that you fear if this is not approved with a gate that the sale price will not be justified of $1,000,000.00+.  Mr. Youannas replied he was correct.  Given the size of this subdivision, we will still have to build the same amount of roads, services etc., so our cost per lot is already higher than most.  Mr. Giattino inquired what the average lot size is.  Mr. Youannas replied he’s uncertain but our minimum is 40,000, we’re not clustering we’re developing a lot more than 15 acres; we have a lot of open space in the back and the front.  Our whole site is 22 acres and they are building 15 homes. Ms. Romaine advised the largest lot is 69,000 square feet on lot 11.  
Bruce Klink asked how having gates in this community will increase surrounding property values.  Mr. Youannas replied if you have a trailer home valued at $50,000 - $100,000 next to a $1,000,000.00 home the  value will depreciate; versus if you have a $2,000,000.00 next to the $1,000,000.00 home I would imagine the lower valued home feels a little richer and the value of his home goes up a little bit.  Just by the fact that he’s neighboring onto a higher end home, that is what I meant by enhancing neighboring communities.  

Chairman Dow asked if there are any additional questions and recommended they be sure, because once we close the hearing portion, it can not be reopened to ask additional questions. He wants to make sure they have all the facts they need to make a ruling.

Hy Nguyen introduced himself as the Engineer with DPR Associates and will be happy to answer any technical questions.
Chairman Dow stated that while you are correct in your response to 22 acres to 35 acres isn’t really that big of a difference pertaining to the number of houses; but from our standpoint do you recognize the fact that it is a huge difference percentage wise.  Mr. Youannas replied yes.

Chairman Dow inquired if this property could be developed with 15 lots just as you planned without a gate?  Mr. Youannas replied it could certainly be developed but whether or not it’s profitable is the question.  Chairman Dow inquired profitable or as profitable. Mr. Youannas responded the language of the application is “does your property become worthless if this variance is not granted” no, it’s worth something but as indicated earlier from our cost perspective we’re developing a lot of roads and infrastructure.  Chairman Dow inquired if they were putting in more roads for 15 houses than a subdivision would, per house, for 30 houses.  Mr. Youannas replied no but even my developer, who is running the construction end of it, indicated he was surprised how high the cost per lot is coming out.  He does this for several projects and it surprised him and he thought it could be because of the low number of lots and we were optimistic that the gating would assist in the sale value.  It would enhance the value, he believes that it will increase revenue and that will outweigh our cost of gating it, so it will certainly help on our cost basis. 
Mr. Giattino asked if the reason for gating it is for security purposes or for exclusivity purposes.  Mr. Youannas replied both; you get both with a gate.  Mr. Giattino inquired what’s surrounding it, are there parcels that prevent people from walking around the gate, around the front entrance.  Mr. Youannas replied its one level, with security you can’t foolproof it but with every barrier that you place it helps the security.  You can put one lock on your door but if you put two can they get through, yes, given enough time they can get through ten locks.  So from that perspective yes there is some increase in security measure, exclusivity certainly, the feel the appearance.

Chairman Dow stated as far as other requirements of a PRD gated community are identical to the requirements of, as far as set backs, minimum size yards, roads, gutters the whole nine yards everything is identical except for the gating that would be required if it were not gated.  So virtually the only difference is your cost goes up with the gate because of the maintenance and the maintenance of the road and you’re hoping to more than recover that.  I just wanted to make this point that a gated community in itself does not allow for a less expensive development, in effect it is more.  Mr. Youannas replied, cost wise, Chairman Dow said yes, Mr. Youannas said certainly, I expect a little bit higher cost.  That’s why I was saying if it costs me an additional $100,000.00 for the gate I am going to recoup that in my sales.  Chairman Dow said exactly I wanted to make that clear.  Mr. Youannas said the cost of the gate is not the issue, yes it’s adding to our investment and hopefully a higher return of our investment.  

Chairman Dow stated in lieu of these comments is there anything else that you would like to bring to light.  Mr. Nguyen stated from the Engineer’s standpoint I want to point out that we have spoken to the Fire Marshal and he has no issue with the gate for this 15 house size development.  We do have enough stacking distance from the gate for the vehicles stack up to four cars.  We also provide a way for the vehicle to turn around if needed.  Chairman Dow replied these are all valid points but those would be brought forth if this passes and we allow you the variance.  Then you will have to come back and go through a Conditional Use Permit for a PRD in which all of that will be gone through.  Mr. Nguyen stated that he understood but just wanted to point out that they have looked at those elements to ensure they were in compliance. He pointed out again with the 50’ thoroughfare buffer and a 15’ common open space behind it with this landscape and hardscape is what it has substantially.  

Attorney Brown advised there is a gentleman who feels he has testimony that he would like to give on the matter.  Chairman Dow inquired if he was an expert real estate appraiser.  He replied 25 years and an owner of a real estate company.  Chairman Dow stated, we get into this and I know there are new rules about giving testimony facts.  I’d be glad to hear from you if we can accept it as testimony.  

Attorney Brown suggested we get William Owens sworn in to see if his testimony is beneficial.  Attorney Brown swore in William Owens

Mr. Owens testified that he has been in real estate for 25 years and has been the owner of South Charlotte Properties for 11 years.  In observing your questions about the price difference between gated and non-gated; I have done studies on this for this project and I found that there is at least an 18–20% difference definitely in the increase of the price as full gated versus non-gated in this area.  I live in Marvin so not too far from Marvin area as exactly Weddington and I’m very familiar with the Marvin area around here.  I know a gated community will enhance the pricing of marketability in the area that is something that is going to be weighed heavy.  

Chairman Dow inquired if Mr. Owens was testifying that he is engaged by this development group?  He replied “yes I am”.  Chairman Dow inquired if they asked him to perform this market analysis?  He replied “yes they have, the builder actually did it in order to foresee the variance and differences of price structure for gated and non-gated”.  Chairman Dow stated that with this analysis that you performed, you are actually advising us with your testimony, is there a written study that you have?  He replied “yes, I don’t have it with me right now but I can provide it upon request”.  Chairman Dow then inquired in a relevant area of your analysis, I know you just advised you’re from Marvin area and are generally familiar with this area of Union County, was your market analysis limited to Weddington and areas in and around this particular property?  He replied “yes, predominantly Marvin, Weddington and northwestern Union County, this general area”. Chairman Dow inquired from a size perspective, this particular testimony this is a smaller project 22 acres, 15 acres of built lots, were you analyzing smaller type projects?  He replied I was analyzing a broad spectrum of properties, I can not say I was analyzing specifically smaller ones but I took into account small and large; and this is more, if you think of it in terms of marketability, the exclusivity of this neighborhood with a gate, and to answer your question, the gate as far as security is secure for someone not to be able to enter, you are not going to find very many gated communities that you can’t walk onto the property.  Providence Down South, different ones surrounding the area, you will be able to walk on it.  But to be able to just drive into a neighborhood, get a sense of security and exclusivity.  With the homes they are planning on building and that exclusivity, as far as the pricing, yes it will be very marketable in a higher price range.  Chairman Dow asked about the time frame that Mr. Owens conducted the study, when was this study conducted?  He replied “we did this approximately 3-4 months ago, it’s not been done most recently, but I can redo another study now for the past 3 months.  My study was done for a 6 month period of time which is the basis for appraisal standards”.   Chairman Dow confirmed that Mr. Owens was a licensed realtor and broker.  Mr. Owens replied he is a licensed broker, broker in charge, and an owner of South Charlotte Properties.  Chairman Dow inquired if Mr. Owens was a certified appraiser, he replied “I do not have an appraisal certification, no but I have CMA experience and fair local analysis for definitely 25 years”.   
Mr. Youannas stated “we’re introducing something here, since it’s not allowed based on the ordinance.  Just tagging onto the exclusivity aspect of it, we’re really tapping into the exclusive market because most gated communities have more than 15 homes.  A concern is the maintenance cost per house but on the exclusive basis you go into most gated communities and you have 50 – 150 homes with a lot of neighbors that you probably don’t know.  Whereas in our case, adding to that exclusivity you’re gated and you only have 14 other neighbors, so it’s really something that maybe a professional athlete or an executive might be attracted to a development like this because it really answers to a lot.  You still have a sense of community because there are 15 homes but at the same time it is ultra-exclusive”.  Chairman Dow replied, to clarify that comment and get it out of the way, on that point that you just made, you testified earlier that if you could buy 13 more acres you would buy 13 more acres, did you make any effort to buy 13 more acres. Have you made an offer on adjacent or surrounding land?” Mr. Youannas replied “yes we have actually, we tried to purchase from a neighbor, we approached Charlene next door to him and we would have needed still more land because each of them are about 3-4 acres, so we still would have been short”.  Chairman Dow stated “is it your testimony that there is no other undeveloped land in the immediate area that could get you over the 35 acres?”  Mr. Youannas responded “other than the Bromley Estates which we couldn’t, it would be hard to buy from him and the church next to us which is already tight for land.”  

Chairman Dow stated on the foundation issue it’s up to the Board. 
Mr. Giattino inquired of Mr. Owens “knowing that we were having a variance hearing tonight can you tell me why you didn’t bring your study?”  Mr. Owens replied “I have to admit this is the first time I’ve been to a variance hearing like this before and I didn’t realize that there was going to be a major concern.”

The applicant indicated they have no further evidence or testimony to present.  Chairman Dow then closed the public hearing and opened the floor for the Board to have a discussion on what they have heard and how it relates to our zoning and what is relevant and what not relevant.  

Bruce Klink inquired what the basis for 35 acres is.  Chairman Dow explained that the 35 acres minimum basically is for the reason, and this is one of the points I tried to bring up on percentages.  With a PRD, the Homeowners Association, at some point will accept responsibility for maintenance of all the roads which have to meet DOT standards, common open space like they would in any.  In addition to the normal Homeowners Association it will be the roads, the gates, any emergency and annual inspections there is.  The reason for the 35 in there, it becomes a percentage number; the 35 was selected because as these Homeowners Associations are turned over from the developer to the Homeowners Association they may do so with 7% of the houses sold out.  If you’ve got 35 homes or more then one or two houses won’t make a big difference but with 15 houses and 3 are still undeveloped, 4 are midway in construction and 2 are for sale now you’re getting way over the responsibility laid on a very small group of people.  That’s the reason.

Attorney Brown stated I know because you have been participating in these affairs for a long time that that you’re speaking from personal experience, but technically we’re limited to the evidence that’s in the record and you’re not testifying because you can’t.  You can perhaps provide some background information based on your knowledge and experience, but you are pretty much limited to the matters in the record and there’s absolutely no testimony, because our Planning person can’t be here, there’s no testimony as to why the number’s 35.  

Chairman Dow replied other than the fact that I did lay the groundwork, my point was in essence the difference between a 15 lot subdivision and a 30 lot subdivision is only a few number of lots but is a huge percentage.  

Attorney Brown replied you made that comment and you asked to acknowledge it in his testimony was yes.  I’m advising you that you need to regard this hearing as if you have no information as to why the 35 is 35, other than the fact that it is 35.  

Chairman Dow stated, so we have 35 and the percentages are much greater when you get below that.

Mr. Giattino stated, based on the items from Mr. Brown, really it boils down to having a dialogue whether this is a hardship for the developer/builder to not have a gate.  Based on the testimony that is the applicant’s primary point, it is too costly to develop this land and yield the profitability that they are looking for in a nonexclusive gated community.
Chairman Dow replied that’s their testimony as I heard it.  

Attorney Brown stated it’s based on a hardship factor, it’s an economic hardship.  What you have to decide is it a hardship that was contemplated by hardship as it is now, given the four prongs of your findings.

Chairman Dow stated we will go through each of the Findings of Fact we can list the pros and cons, whether we are in favor or against and then go through and vote on each.
Attorney Brown advised that ordinarily we have a Findings of Fact sheet in the packet but since we don’t have one, we will just have to work off the exhibit that is in the packet.

Attorney Brown advised that if you reach a determination of granting or not granting a variance, even if one of the Findings should fail, it has just three votes we usually go ahead and make all of them to get them into the record in case there is some type of further proceeding, so we don’t have someone telling us we have to go back and finish these.

Chairman Dow read the first Findings of Fact:

(1)
Unnecessary hardship would result from the strict application of the ordinance. It is not necessary to demonstrate that, in the absence of the variance, no reasonable use can be made of the property. This shall be construed to mean: 

Attorney Brown stated that last sentence was added when they amended GS160A-388 a couple of years ago because you used to have to show that you can’t do anything with it.  So they cleared it up, you don’t have to loose all your use and value of it, you don’t have to show that which was very difficult to show.  
Chairman Dow stated in order to do that let’s address the first one:  The hardship results from the application of this chapter – he opened the floor for a discussion about that.  He clarified that it means the real hardship is caused by the ordinance with a 35 acre limit, is that correct? 

Mr. Giattino stated he understood that the hardship is the profitability; the cause of the hardship is the 35 acre limitation.  Chairman Dow said he believes it’s really both, what the applicant is saying is that because our chapter limits it to 35 acres or larger that is causing their hardship because it doesn’t allow the economic return they need. 
Chairman Dow read Fact 1a) the hardship results from the application of this chapter; stating but the effect of the chapter on them are the cause of the hardship.  He then suggested going through all three of the Findings and then come back and get an overview of the number 1, is that the way you would like to proceed.  Chairman Dow asked before we leave 1a) does everyone understand what they are asking there?  Ms. Romaine replied yes.
Chairman Dow read Fact 1b) the hardship results from the conditions that are peculiar to the property, such as location, size or topography.  Hardships resulting from personal circumstances as well as hardships resulting from conditions that are common to the neighborhood or the general public may not be the basis for granting a variance.  

He opened the floor for discussion.  Chairman Dow inquired if it’s a reasonable question to ask if there are other properties in Weddington that are less than 35 acres.  Attorney Brown stated it doesn’t matter whether there are or not, we don’t have any testimony one way or the other so we know that.  
Attorney Brown stated you want to focus on the unique things about this property that’s really the lead in the sentence talks about, location, size, and topography.  Ordinarily that’s usually addressing things that we have none of.  Geometric form for a lot and you can’t squeeze in a house footprint, therefore you need some relief.  You have got to take those words at their literal meaning for example, location, size of topography, you could argue that they have some testimony here indicating what’s around them and what they tried to secure, that’s location and that they offer a lot of testimony about the size of their parcel versus the size that’s needed and that’s the 22 acres. They are separate so it seems like at least size and location there is some evidence on those two.
Chairman Dow stated I don’t think there’s any question, the fact that their property is 22 acres was pretty clear.  You don’t think we can look at the fact that they discussed that there’s 2, 3, 4 acre parcels surrounding them and pulling to the fact that there are other properties that are smaller than this.  The hardships are resulting from the conditions that are common to the neighborhood.  Based on their testimony and the sheets they brought in, that indeed they are.  
Attorney Brown stated I understand what you’re saying, that there are other planned developments that are smaller than 35.  Chairman Dow said “no it being less than 35 acres is not peculiar to only this property, that’s my point.  They testified there are several other properties in the area”.  Attorney Brown stated I think we can all acknowledge that there are parcels of land of all different sizes in the record.  Chairman Dow said “in the immediate area they testified a couple of smaller ones”; Attorney Brown replied “right they also testified that even if you added those they still wouldn’t be 35 acres, they would still need more”.
Bruce Klink inquired if it is relevant that there other developments in the immediate area that are similar in size developed with a gate more profitable developments.

Chairman Dow stated the problem with that is you are making assumptions, that there is nothing in record or staff report from them that says there are other developments that have developed without gates and are functioning profitable, you don’t have any evidentiary basis to make that conclusion.  
Chairman Dow said the items that they have given us here that clearly shows surrounding properties, many of which are smaller than theirs, we can’t use those in evidence. Mr. Giattino stated we don’t have any evidence they were developed intended as planned developments, we don’t have any evidence that there was a conscience decision to have a gate or not have a gate.  Chairman Dow replied that’s not necessary, if it simply says that this piece of property is a peculiar hardship it’s not.  Mr. Giattino replied “size and location, they have size and location’.  Chairman Dow replied if we accept your line of reasoning you’re making them have to put on testimony to rebut there are any other possible size parcels out there or parcels that can have this size development.  
Attorney Brown stated you’re putting the burden on them to establish evidence to show this is a common situation because there are all difference size parcels, and this can happen.  They have the burden to make their case for their property, that language that your focusing on, again added as amendments to the statute 3 years ago, and I think what it was intended to do was if we had a situation, let’s just say that pops up quite common, there’s more of those in the neighborhood and they have storage sheds in the front yard.  But then zoning regulations get adopted that prohibit having sheds in the front yard.  Then other neighborhoods come in and say they want a variance because my neighbors have got sheds in their front yards, it’s a condition general and common in my neighborhood and therefore I’m entitled to one.  This language was added to set up just if there’s something that’s generally happening out there that doesn’t give you a right to get a variance; you still have to show the facts that support your application, your particular hardship.
Attorney Brown inquired what makes it peculiar, it’s smaller and very funny and its location essentially land locks it from the acquisition of additional properties to make it the size the variance requires.  I see where you’re trying to go, but I don’t read it that way.

Chairman Dow read Fact 1c) the hardship is not the result of actions taken by the applicant or the property owner.  (The act off purchasing property with knowledge that circumstances exist that may justify the granting of a variance shall not be regarded as a self-created hardship)

Chairman Dow stated that’s pretty straightforward, they are buying this property realizing that it may need a variance is not in itself a hardship. 

Attorney Brown reminded everyone when the last language was provided, if they bought this property knowing that their development was going to have a gate that is causing restraints and knowing that’s its only 22 acres and knowing that they had to have 35 acres and knowing that at some point they had to apply for a variance.  Buying it and knowing all of that isn’t going to prevent them from asking for a variance.

Chairman Dow inquired if the Board had any further need for discussion on this Fact, none heard.  He read Fact 2) that the variance is in harmony with the general purpose and intent of this chapter and preserves it spirit.

Mr. Giattino stated this sort of opens a general dialogue about what the purpose of the variance is.  This opens the door for us to have a dialogue about the purpose of the ordinance.  We need to have a dialogue of the reason and intent of the ordinance. 

Chairman Dow asked if he has the ordinance in front of him, its Section 58-23.  

Mr. Giattino said going back to percentages and intent of the ordinance, does anyone on this Board have any knowledge of the intent of the ordinance, only if it will financially protect the homeowners within these types of communities and the burden of the maintenance fees or are there other considerations? 

Attorney Brown replied you do have an ordinance in place, some portion of your function as a Board is to construe those ordinances as you try to apply them.  But you can be constrained by the four corners of the ordinance, you have to construe and consider the ordinances with the testimony you heard tonight.  Again if we had a full staff testimony and you thought about these things during the hearing you could have asked him: why was it 35, what’s the purpose of that, what’s the intent and you could have gotten some testimony, it might have been a lot different, but you can still look at the ordinance.  You know the ordinance says 35 and you’re going to have to construe that in conjunction with other requirements.  That one reference that the CD Residential Conservation District, item 8 where it says 35 acres and then you are going to have to construe that in conjunction with the many, many different requirements that are in the PRD Ordinance.  Then you can define from that what requiring the larger acreage development was intended to promote.  You notice that the defining of this general purpose or intent of this chapter which included a whole bunch of different actions.  The real way to rephrase the question is “if having a gate on a 22 acre development is meeting the purposes and idea of where we allow gates, does it meet that overall general reasonable allowing it.  You have heard testimony tonight about exceptional exclusivity.  I know that was testified to in context of the economic impact, but there is also the perception how that exclusivity is going to attract a particular target, a particular customer that has its own value.  Is that part of what was considered by the Town when it adopted this ordinance, that says you can have gates but if you want them its 35 acres.  You’re going to have to decide that.  It’s a pretty general finding that can be intended to be way out of whack.  
Chairman Dow said that in most of our variances, as far as strictly pertaining to offset and sideway setbacks, you are pretty much limited to 50%, that doesn’t have anything to do here.  My question was from my point of view reading the ordinance we certainly don’t mind developers making money but it is not our job and not our ordinances goals to create – it’s to protect the value of our current citizens, but it is not necessarily to create exclusivity in and of itself.  My concern is that along those lines, you will notice in 58-233, section 5, 6 & 7 most of the verbiage is concerned about the maintenance and upkeep of the improvements required in the PRD.  Roads, gate houses, gates, annual inspections, that kind of thing and the ability for that to be maintained at the level necessary is the question.
Attorney Brown replied he mentioned earlier that the Board has to construe the ordinances and the intent, in absence of any direct testimony as to why that number and what its purpose was, what intent it had.  You can look at various sections just make sure you are looking at them all. 
Chairman Dow read Fact 3) that in the granting of the variance, the public safety and welfare have been assured and substantial justice has been done.  He said the applicant is stating his belief and the reasons for it.
Chairman Dow read Fact 4) that the reasons set forth in the application and the hearing justify the granting of a variance, and that the variance is a minimum one that will make possible the reasonable use of land or structures.

Mr. Giattino asked what makes the variance a minimum one.  Attorney Brown provided a hypothetical example advising that what this is saying in that circumstance the Board will be saying:  we will agree to grant your variance and apply the minimum; it’s a tough one to apply.
Chairman Dow explained that is the last Finding of Fact, so we will now go back to the top and start stating Facts 2 and 4 and voting on each of these items.  Fact 1 is made up of 3 pieces, we will take a, b, & c individually and then go back and vote on Fact 1as a whole.

(1)
Unnecessary hardship would result from the strict application of the ordinance. It is not necessary to demonstrate that, in the absence of the variance, no reasonable use can be made of the property. This shall be construed to mean: 

a.
The hardship results from the application of this chapter
Chairman Dow asked if there are any facts or comments the Board can take from the testimony.  

Mr. Giattino stated the testimony was such that hardship is that developing this property without the gate would the project less profitable for the developer.  He added there was no evidence presented on profitability analysis for that property and cost basis of development versus projected profitability in the testimony.  I have not heard any testimony that this is the cost per lot for development; I would expect an analysis done on any project that is put forth like this.  This is the cost to do the project, this is my expected profitability is it worth doing the project or not.  There was no evidence produced on that.  

Chairman Dow stated there was the testimony and the applicant agreed in fact it would be more costly to develop the property as a PRD than it would as a traditional subdivision.
Mr. Giattino replied, outside the cost of the gate that doesn’t follow for me.  Whether you develop it with 15 lots with or without a gate, you still need to build the same roads, gutters, same sewers.

Chairman Dow stated but it’s not less, that’s my point.  Mr. Giattino agreed it’s not less but the cost differential is the gate.

Attorney Brown stated there was not any documentary evidence but there was verbal testimony by a person who is competent to speak to the facts, but there was no substantiated documentation. 

Chairman Dow, referring to the standards they are speaking to, is it our job, even if we assume the facts and figures are correct on gated versus non-gated, as far as premium.  Does that satisfy the necessary versus unnecessary hardship?  
Attorney Brown advised that’s your decision, plus what evidence do you need to show necessary or un-necessary hardship?  There wasn’t any testimony that we won’t develop this project or can’t develop this project.  There was testimony on the cost per lot it would meet an extra revenue stream but it might not be as profitable or any kind of profitable at all if you didn’t have this bump up.  You have testimony that talks about the general cost and revenue considerations, but is that enough to satisfy you as to the necessary or unnecessary hardship, that’s exactly what you want to decide based on the evidence.
Chairman Dow asked the Board if they felt this presented an unnecessary hardship that would not allow this property to be developed as a PRD.
Mr. Giattino stated this is like flying blind without specific information as to what the cost difference is going to be for this development, sales, cost of lots and I’m not sure it’s all that relevant.

Ms. Jennifer Romaine moved the answer to this is “no”, the hardship does not result from the application of this Chapter.  Mr. Giattino seconded because the hardship results from the applicants desire to increase stream of revenue resulting from the ability to have a gate which he can’t not from the application of this Chapter, with votes recorded as follows:
AYES:
         None
NAYS:         Chairman Rob Dow, Jennifer Romaine, Bruce Klink, John Giattino
b.
The hardship results from the conditions that are peculiar to the property, such as location, size, or topography. (Hardships resulting from personal circumstances, as well as hardships resulting from conditions that are common to the neighborhood or the general public, may not be the basis for granting a variance.)
John Giattino moved he agrees “yes” there is a hardship as a result of the size, topography and location of this property.  Chairman Dow clarified, so the hardship results from the conditions that are due to the size of the property, based on the facts relating to that he is getting less revenue per lot provided by others.  Mr. Klink seconded the motion; the votes were recorded as follows:
AYES:
         Chairman Rob Dow, Jennifer Romaine, Bruce Klink, John Giattino
NAYS:         None

c.
The hardship is not the result of actions taken by the applicant or the property owner. (The act of purchasing property with knowledge that circumstances exist that may justify the granting of a variance shall not be regarded as a self-created hardship.) 
John Giattino moved “yes” that the hardship is not the result of the actions taken by the applicant; I am in agreement with this.  

Attorney Brown stated there is no testimony that they took any actions, they bought it as 22 acres and didn’t sell off any acreage to make it smaller, and there is nothing in the record that shows there was some action taken.

Mr. Giattino amended his motion to state:  it has been proven that the hardship was not created by the applicant, based on the fact that there is no evidence that was introduced in testimony that they performed some action that created that hardship. Mr. Klink seconded the motion; the votes were recorded as follows:

AYES:
         Chairman Rob Dow, Jennifer Romaine, Bruce Klink, John Giattino
NAYS:         None

Chairman Dow then read the first Findings of Fact: 

(1) Unnecessary hardship would result from the strict application of the ordinance. It is not necessary to demonstrate that, in the absence of the variance, no reasonable use can be made of the property.

Attorney Brown stated that subsection a) essentially had to pass for this to pass.

John Giattino that unnecessary hardship has NOT been satisfied based upon sub section a) finding that the hardship does not arise from the application of this ordinance. Ms. Romaine seconded the motion; the votes were recorded as follows:

AYES:
         None 
NAYS:         Chairman Rob Dow, Jennifer Romaine, Bruce Klink, John Giattino
       (2)
    That the variance is in harmony with the general purpose and intent of this   
                Chapter and preserves its spirit.
Ms. Romaine moved the variance is NOT in harmony with general purpose and intent of this chapter because of the ordinance and it does not preserve its spirit because the provisions of the ordinance manifest an intent and general purpose that PRD are larger parcels of land at 35 acres or more.  Mr. Klink seconded the motion; the votes were recorded as follows:

AYES:
        None 
NAYS:        Chairman Rob Dow, Jennifer Romaine, Bruce Klink, John Giattino
(3)
That in the granting of the variance, the public safety and welfare have been assured and substantial justice has been done. 

Chairman Dow stated his feeling is the public safety is really not affected one way or the other, the turn lanes and gates, as they said in testimony, would be up to the same regardless of the PRD or not.  He asked Mr. Brown if that would be an acceptable motion.  Mr. Brown stated yes with respect to the public safety and welfare portion, but also the substantial justice terminology.  Chairman Dow stated from that standpoint it’s obviously 22 versus 35 and the justice of the spirit and intent of the ordinance, is that what is being asked again? 
 Attorney Brown, replied it’s for the Board to apply, but what its saying is, if you grant this variance it’s the right thing to do.  Mr. Dow stated it’s really not.

Mr. Giattino stated that what that means in this context is that it affects public safety and welfare. 

Attorney Brown advised it applies to both.

Chairman Dow stated that we have testimony that it’s not a public safety or welfare issue as far as whether it’s a PRD or not but it is restricting the intent and justice of our ordinances, the reduction of 35 down to 22. 
Chairman Dow moved that in granting the variance while public safety and welfare may not be altered, substantial justice would NOT be done with the reasons of the ordinance requiring larger tracts of 35 acres.  Ms. Romaine seconded the motion; the votes were recorded as follows:

AYES:
        None 
NAYS:        Chairman Rob Dow, Jennifer Romaine, Bruce Klink, John Giattino
(4)
That the reasons set forth in the application and the hearing justify the granting of a variance, and that the variance is a minimum one that will make possible the reasonable use of land or structures. 

Chairman Dow stated this is kind of a catch all.

Attorney Brown based on the application which was read into the testimony and was explained does it justify granting the variance and is it a minimum one possible.  In fact your findings did not provide sufficient evidence set for in the application and testimony to grant this variance and that your facts and findings preceding this did not show it would justify granting it. 

John Giattino moved to vote NAY to this Finding of Fact based upon the application does not justify the variance based on the previous Findings of Fact, lack of hardship, harmony and lack of substantial justice being done.  Mr. Klink seconded the motion; the votes were recorded as follows:

AYES:
        None
NAYS:        Chairman Rob Dow, Jennifer Romaine, Bruce Klink, John Giattino

Since all four findings of fact were unanimously NAY, Mr. Giattino then moved to DENY the variance request, V6315, Cardinal Crest based on the Find of Facts were not met.  Mr. Klink seconded the motion; the votes were recorded as follows:
AYES:
         Chairman Rob Dow, Jennifer Romaine, Bruce Klink, John Giattino

NAYS:         None

Chairman Dow informed the applicants that they will receive written Findings of Fact.  As far as alternatives, if you want to pursue this, you can try to get our text changed in our ordinances from 35 acre minimum to 22 or whatever.  Obviously you will have to show and justify getting that done but it is another possibility.  

John Giattino moved to approve closing the variance case.  Ms. Romaine seconded the motion; the votes were recorded as follows:
AYES:
         Chairman Rob Dow, Jennifer Romaine, Bruce Klink, John Giattino

NAYS:         None
Jim Vivian returned to participate in the meeting.
Item No. 4 Approval of the February 23, 2015 Special Board of Adjustment Meeting Minutes
Ms. Romaine moved to approve the February 23, 2015 Special Board of Adjustment Meeting Minutes as submitted.  Mr. Vivian seconded the motion; with votes recorded as follows:
AYES:

Chairman Rob Dow, Jennifer Romaine, Bruce Klink, John Giattino and 
                        Jim Vivian

NAYS:
None

Item No. 5 Adjournment
John Giattino moved to adjourn.  Mr. Vivian seconded the motion; with votes recorded as follows:

AYES:

Chairman Rob Dow, Jennifer Romaine, Bruce Klink, John Giattino and 

                        Jim Vivian

NAYS:
None

The meeting adjourned at 8:43p.m.







       Rob Dow, Chairman
Attest:
 



_______


              Peggy S. Piontek, Town Clerk
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